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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

1. Purpose and
Definitions
linder the Act
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Purpose of the Act

-

Section & states the object of the Building and Construction Industry Security of
Payment Act 2009(Tas) as follows:

~.. to ensure that any person who undertakes to carry out building work or
construction work [or who undertakes to supply building or construction-related
goods and services] under a building or construction contract, including such a
contract that relates to a residential structure, is entitled to receive, and is able to
recover, progress payments in relation to the work or goods and services.”
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Building Work and Gonstruction Work

« Section 5(1) of the Act - Meaning of building or construction work

« The construction, erection, re-erection, alteration, repair, restoration, maintenance, extension, adding to, underpinning,
remaoval, demolition, or dismantling of:

Buildings;
Structures;
Walls;

Roads;
Powerlines;
Docks;
Railways; and
Pipelines

O O O O O O O O

Energy infrastructure and telecommunications facilities;

* Heating, ventilation, air-conditioning and cooling systems;
« Power supply, lighting and communications systems;

« Passenger lifts and goods lifts;

« Plumbing installations; and

» Fire safety systems and security systems.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Building and Gonstruction Related
Goods and Services

Section 6(1)

» Related goods - includes all materials or machinery used over the duration of the
construction work

» Related services - provision of labour to carry out the construction work, along with
any related architectural, design, surveying and advisory Services
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Gonstruction Contracts

Defined in section 4 as “a contract, or
other arrangement, under which one party

undertakes to carry out building work or

construction work for, or to supply
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building or construction related goods and

services to, another party.”




SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

2. Rights and
Ohligations

I

C T1LAWYERS

Construction Trade Industry Lawyers




SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Gontractual Rights and
Obligations

* Know and understand your contractual
rights and obligations.

* For example, check your contract to know
when and how to submit claims for
payment. This is important because
submitting claims at the wrong time may
iInvalidate your claim under the Building and
Construction Inaustry Security of Payment
Act 2009 (Tas).

. herein referr
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Rights to Progress Payments

Section 12

* A person who has undertaken to carry out building and construction work or supply

building and construction-related goods and services under a building and construction
contract is entitled to a progress payment.

e The amountisto be calculated in accordance with the terms in the contract.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

3. Understanding SOPA
Payment Claim

Payment Schedule

Adjudication

Determination

Enforcement
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

4. Payment Glaims
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Payment Glaims

» Must relate to work performed prior to a Reference Date*

« Must be issued on or from the date stipulated in the Contract OR the last day of each
month

* The manner of which a Claim should be served is usually stipulated in the Contract -
where this is not the case, service can take effect in the following ways:

1. Inperson;
2. Byemail or fax; or
3. Sending it to the principal place of business or the company’s

registered office.

*Reference Date - the date that both parties agree to for the lodgment of a
Payment Claim — where it is not provided, it defaults to the last day of each month
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

9 17 - What must a Payment Glaim identify?

The name of the Claimant and Respondent

The building and construction work or related goods and services to which the claim
relates

The claimed amount
The amount that the Respondent is liable to pay the claimant
The Magic Words:

“This is a Payment Claim made under the Building and Construction Security of
Payment Act 2009(Tas).”
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Serving a Payment Glaim

* Must be served by or on behalf of the Claimant

» A Claimant must not serve more than 1 payment claim in respect of each
reference date under the contract

« S17-Apaymentclaim may be served only within whichever of the following
periods occurs later:

1. The period determined by or in accordance with the terms of the Contract; or

2. The period 12 months after the building works or related goods and services to which the
claim relates was last carried out or supplied.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

9. Payment
schedule
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Payment Schedules

« Served on the Claimant by the Respondent in response to a Claim
* Indicates the Payment Claim to which it relates to
 Indicates the amount of payment [if any) that the Respondent intends to make

* Provides reasons for withholding or reducing payment to an amount less than
that claimed

* Must be served on the Claimant either by the date stipulated in the Contract, or
within 10 business days after the Payment Claim was served on the Respondent
(20 business days for residential works].




SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

scenario 1- Respondent Serves Payment Schedule

Claimant issues Payment Claim

Respondent has 10 business days (20 business days for residential claims) after its receipt to prepare and serve a Payment
Schedule

¢

Claimant has 10 business days to prepare and serve an Adjudication Application on Adjudicate Today and the Respondent

r Respondent will then have 10 business days to prepare and serve an Adjudication Response from receipt of the Application.

& @ <&

Respondent must pay the adjudicated amount within 5 business days of the Determination or by the due date for payment ]
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

scenario 2 - Glaimant Accepts Payment Schedule

» Where a Claimant accepts the Schedule served by the Respondent, however, full or any
part of the Scheduled Amount has not been paid by the due date, the Claimant may:

1. Suspend works on giving 2 business days notice; or

2. Prepare and serve an Adjudication Application on the Respondent and Adjudicate Today within 20 business
days.

» The Claimant will then follow the remaining steps listed in Scenario 1.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Scenario 3 — Respondent Fails to Serve Payment Schedule

Respondent fails to provide Payment Schedule within 10 days of receipt of the Payment Claim

‘ Claimant has 20 business days from due date for payment to prepare and serve a 2" Opportunity Adjudication s21(4) Notice
on Respondent

@ Respondent has 5 business days from receipt of Notice to prepare and serve Payment Schedule @

: Respondent fails to serve 2" Opportunity
Respondent serves Second Opportunity Payment Schedule
Payment Schedule @
4 \

p
Claimant has 10 business days to prepare Claimant has 10 business days to
and serve an Adjudication Application on prepare and serve Adjudication

Respondent and Adjudicate Today. Application on Respondent and
Adjudicate Today - Respondent has no

Claimant then follows the remaining steps \_ right to serve an Adjudication Response y

as addressed in Scenario 1 '

Adjudication Determination
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Pink background on flowchart { Biue background on flowchart

= Payment Schedule NOT served process | = Payment Schedule served process
Claimant prepares &
serves Payment Claim

Respondent FAILS to serve a Payment Respondent has 10 business days after receipt Respondent serves a Payment Schedule
Schedule within time. of the Payment Claim (20 business days in within time.
[In this case follow the flowchart steps relation to a residential claim) or shorter [In this case follow the flowchart steps

with the PINK and YELLOW background] period if provided by the construction contract with the BLUE and YELLOW background)
to prepare and serve a Payment Schedule

Full Payment
made by Due Date. Claimant accepts Claimant disputes
Payment Process under Payment Schedule Payment Schedule
the Act complete

Full or any part of
claimed amount NOT
paid by Due Date

Claimant may suspend Claimant chooses Full Payment
Claimant chooses work on g\:vmgc;e Court action. No SF“"\' Zr ?,rZ'yApart 0" made by Due Date,
Adjudication further action under R PO 1Y Payment Process under
business days notice not paid by Due Date Y

the Act the Act complete

Claimant has 20 business Claimant may suspend work on
days from Due Date for Claimant serves giving 2 business days notice
payment to prepare & serve Adjudication s.21(4) Notice

20d o rtunity Adfudicat providing Respondent with
f2\1 4Dpl3 t'-ml Y RJU L d‘on( second opportunity to serve Claimant has 20 business days
$.21(4) Notice on Responden Payment Schedule to prepare & serve Adjudication

re no Payment Schedule Application from Due Date for Payment

SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Respondent does not serve
second opportunity
Payment Schedule

within 5 business days

Respondent has 5
business days from receipt
of 5.21(4) Notice from
Claimant to prepare &
serve Payment Schedule

Respondent serves second
opportunity Payment Schedule
within 5 business days.

As Payment Schedule now
Issued, process reverts to
“Payment Schedule Served”

Claimant has 10 business days
to prepare & serve Adjudication
Application from either receipt
of Payment Schedule or after
s.21(4) Notice has expired, if
applicable

Claimant has 10 business Claimant serves '
days after the 5 business dgys Adjudication Application Claimant serves Adjudication
from receipt of s.21(4) notice on Adjudicate Application on Adjudicate
has expired to prepare & Today and Respondent Today and Respondent
serve Adjudication Application

Respondent has 10 business days to Court Registrar enters
prepare & serve Adjudication Response from Judgement of Adjudication
receipt of Application from the Claimant or Certificate. Enforcement of
5 business days after receiving notice of Court Decision, Payment
Adjudicator’s acceptance of the Application, Process under the Act
whichever is the later complete

Respondent has no right to serve an Adjudication
Response

e Adjudicator has 10 business days to determine
the Application from the date of receipt of the
Adjudication Response or the date the Response
would have been due or, If the Respondent has no
right to serve an Adjudication Response, 10 business
days from the date of acceptance of the Adjudication
Application by the Adjudicator. Time may be extended
by agreement of both parties

Claimant applies for and
obtains Adjudication
Certificate from Adjudicate
Today

Respondent serves Adjudication Response
on Adjudicate Today and Claimant

Respondent must pay any adjudicated

amount either within S business days of
service of the Determination or by Due
Date of Payment, whichever is the later

Claimant may suspend
work on giving 2 business
days notice

Adjudication Determination

Full adjudicated amount, including interest &
adjudication fees paid. Payment Process under
the Act complete fees & interest

Respondent does not pay full or any part of
adjudicated amount, including any adjudication

Legend for Flowchart Activities:
Light yellow

lue background
=Pl;:knt1ke‘rci‘t<g$>r::::ulc = BP:;mef\tg;c::dule background = MajoF Claimant Respondent Frocess
NOT gerved process Served pr;)cess Adjudication & Milestone Action Action Information

Enforcement process

Adjudicate Today
(Tas SOP)

Adjudicate Today provides a printable
flowchart of the process of debt
recovery in Tasmania and the steps
to Adjudication.

C T1LAWYERS

Construction Trade Industry Lawyers




SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Adjudication Application

1. Adjudication
Application
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Adjudication Application

» A Claimant may apply to a nominating authority to have a payment claim adjudicated

* An application must be made within:

1. 10 business days after the Claimant receives the Payment Schedule if the scheduled amount is less
than the claimed amount; or

2. 20 business days after the Claimant receives the Payment Schedule if the Respondent fails to pay all
or part of the scheduled amount by the due date

» Acopy of the Application must be served on the Respondent

» Before a determination is made, an Applicant may at any time withdraw the
application by notice served on the Adjudicator and Respondent
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Adjudication Application Inclusions

An Adjudication Application must:

1. Identify the Payment Claim and Payment Schedule, if any, to which it relates

2. Be accompanied by the application fee (determined by the Nominating Authority]

The Application may also contain any submissions relating to the application that the
Applicant sees fit.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

8. Adjudication
Response
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Adjudication Response

* A Respondent may lodge a Response to the Adjudication Application where they have
provided a Payment Schedule to the Claimant within the required period

* Thisisto be lodged within 10 business days after receiving a copy of the Application.
» An Adjudication Response must:

1. Beinwriting; and

2. |dentify the Adjudication Application to which it relates.

* Reasons for withholding payment that have not been included in the Payment
Schedule are not permitted in the Adjudication Response.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

9. Adjudication
Determination

I

C T1LAWYERS

Construction Trade Industry Lawyers




SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

Adjudication Determination

* The Adjudicator has 10 business days to determine the Application

 This time may be extended by the agreement of both parties

* Once an Adjudication Determination has been made, the Respondent must make
payment of the adjudicated amount (Judgement Debt] either within:

o o business days of service of the Determination; or
o Dby the due date of payment,

whichever Is later.
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

10.Enforcement of
Judgement Debt
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Enforcement of Judgement Debt

» Where the Respondent does not pay full or any part of the Judgement Debt, including any
adjudication fees and interest, the Claimant may:

1. Suspend works on giving 2 business days notice (will discuss further); or

2. Apply for an Adjudication Certificate.

* Enforcement options include:

Judgement summons and oral examination
Warrant for seizure and sale

Order for payment by instalment

Garnishee order

o O O O
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENT ACT

11. Right 1o
auspend Works
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SESSION 5: CLAIMS UNDER THE SECURITY OF PAYMENTS ACT

Right fo Suspend Works

» A Claimant may suspend works under the Contract if at least 2 business days have passed
since the Claimant served notice on the Respondent of their intention to do so.

» A Claimant who suspends this work is not liable for loss or damage suffered by the Respondent
as a consequence of the Claimant not carrying out the work, or supplying the services, during
the period of suspension.
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SESSION 1: A GUIDE TO ASSIST EMPLOYEES WITH TERMINATION OF EMPLOYMENT
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\‘\ 1300 361 099 |@| constructionlawyersydney.com @ law.clerk@dneca.asn.au

Disclaimer: This presentation does not constitute legal advice and reliance should not be
placed upon material presented to solve a specific industrial relations issue.
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