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1. Introduction

I

C T 1 LAWYERS

Construction Trade Industry Lawyers




SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

General Gonsiderations in relation fo
Risk Allocation:

» Risk allocation in contract impacts on profit
» Istherisk allocated to the party who is best placed to deal with it?
» Pricing all risks not always commercially viable;

» (Canyou transfer some of the risk by taking out insurance?
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

b Key Glauses
in Gontract
Negotiations

. Security and recourse to security

. Risk of errors, ambiguities and

Inconsistencies in contract documents

. Entitlement to Extension of Time
. Liquidated Damages and Delay Costs

. Suspension Clauses
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2. Security
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SESSION 3: CONSTRUCTION CONTRACTS: 5 KEY CLAUSES

Security and Recourse

» TJraditionally provided as performance security in the form of bank guarantee or

retention money

* Performance security generally would only be called upon if subcontractor fails

to perform the works under the contract
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

security and Recourse

» Notice before recourse to bank guarantee;
 Limit entitlement to have recourse to security for debts due under contract only;

» Avoid clauses that suspend return of bank guarantee in the event of disputes or provide

entitlement to draw on bank guarantee for any breach of contract;

» Always negotiate an express entitlement to return of bank guarantee upon termination for

convenience
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

3. Risk of Errors,
Ambiguities and
Inconsistencies
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

Risk of Errors, Ambiguities and |
Inconsistencies in Gontract Documentation

» Consider where has risk been allocated for any discrepancies, errors, inconsistencies or

ambiguities in contract documents?
» Construct only - Principal or Head Contractor;

 Design and Construct - Subcontractor;
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

AS 4000-1997
h

8.1 Discrepancies

~

Figured shall prevail over scaled dimensions in a discrepancy. Otherwise, if either party discovers any
inconsistency, ambiguity or discrepancy in any document prepared for the purpose of carrying out
WUC, that party shall give the Superintendent written notice of it. The Superintendent, thereupon, and
upon otherwise becoming aware, shall direct the Contractor as to the interpretation and construction
to be followed.

If compliance with any such direction under this subclause causes the Contractor to incur more or less
cost than otherwise would have been incurred had the direction not been given, the difference shall
\be assessed by the Superintendent and added to or deducted from the contract sum. /
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4. Extension of
Time
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

Extension of Time

» Reasonable notice provisions - at least 5 business days;

« Entitlement to EOT for delays caused by other

contractors;
 Extension of time for weather is rare;

« Beware of EOT clauses which only provides for
entitlement upon breach of contract of Principal or Head

Contractor;

« Beware of EOT clauses that require the contractor to

incur costs to overcome delays [i.e., increase resources);

« Consider exposure to Liquidated Damages and other
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

Example Glause - Extension of Time

Preconditions to Extension of Time

~

[a] The Subcontractor must take all steps necessary to avoid, or if it cannot be avoided, minimise
the effect of any delay in the performance and completion of the Subcontract Works, including
reallocation of resources, reprogramming and the commitment of adajtional resources.

[b] The delay must be caused by the Head Contractor's breach, act or  omission lexcluding
other contractors, whether employed by the Head Contractor or not/ and not any act or
omission by the Head Contractor expressly permitted under the Subcontract.

[c] The Subcontract must not cause or contribute to the delay.
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

4. liquidated
Damages
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

* Rate per day should be reasonable

« Generally, LD’s should be capped at 5% of

contract sum (C

« LD’s should be expressed as the Principal / ©
Head Contractor’s sole remedy for delays
caused by the Subcontractor % o

Do not agree to unlimited LD’s

Do not agree to LD's and general delay

damages
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

Example Clause - Liquidated Damages

[he Subcontractor must pay the Contractor Liguidated Damages for every aay arter the Date for
Practical Completion until and including the Date of Practical Completion or the date that this
Subcontract is terminatead, whichever first occurs and further indemnifies the Contractor 4gainst:

[i] lguidated damages payable by the Contractor to the Principal under the Head Contract:

lii] any other damages payable by Contractor to the Principal: and

[iii] any other loss, expense or damage suffered or incurred by the Contractor, as a result of the
Subcontractor’s failure to reach Practical Completion by the Date for Practical Completion. /
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

 Right to suspend for any reason
 Right to terminate if works are suspended for

longer than 6 months, subject to notice

SUSDBHSIUH * Payment of costs of suspension
» AS Contracts provide for suspension in
limited circumstances and payment of

additional cost If subcontractor did not

cause the suspension
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

Example Glause - Suspension

[a] The Contractor may in its sole discretion suspend the whole or any part of the Works by giving \
the Subcontractor a notice of suspension.

[b] Upon receipt of the notice of suspension, the Subcontractor shall cease the whole or that part
of the Works which is the subject of the suspension notice on the date of receipt of the notice
or such later date as may be specified and take all necessary action to properly protect and

secure the Works.

[c] The Contractor shall only be liable to pay the cost of the suspended work, actually performed
up to and including the aate on which the work was suspended in the suspension notice. The
Contractor shall not be liable for any l0Ss of profits, or any costs incurred after receipt by the

Subcontractor of the suspension notice.

[d] The Contractor may at any time by written notice, direct the Subcontractor to recommence the
Works and the Subcontractor will promptly do so in accordance with the Contractor's written

k nstruction. /




SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

AS 4000-1997 (Unamended)

4 A

33.1 Superintendent’s Suspension

[he Superintendent may direct the Contractor to suspend the carrying out of the whole or part of WUC
for such time as the Superintendent thinks 1it, if the Superintenadent is of the opinion that it is

necessary:

g/ because of an act derault or omission of:

/| the Superintendent, the Principal or its employees, consultants, agents or other
contractors [not being employed by the Contractor): or

ji]  the Contractor, a subcontractor or either’'s employees or agents;

b/ for the protection or safety of any person or property; or

\c/ to comply with a court order. J
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

AS 4000-1997 (Unamended)

33.2 Contractor’s suspension

if the Contractorwishes to suspend the carrying out of the whole or part of WUC, otherwise than

pursuant to subclause 39.9, the Contractorshall obtain the Superintendent s prior written approval.

The Superintendent may approve the suspension and may impose conditions of approval.

33.5 Recommencement

As soon as the Superintendentbecomes aware that the reason for any suspension no longer exists,
the Superintendentshall direct the Contractorto recommence suspended WUC as soon as reasonably

practicable.

The Contractormay recommence WUC suspended pursuant to subclause 33.2 or 39.9 at any time after

reasonable notice to the Superintendent
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SESSION 3: CONSTRUCTION CONTRACTS - 5 KEY CLAUSES

AS 4000-1997 (Unamended)

~

33.4 Cost

The Contractorshall bear the cost of suspension pursuant to paragraph (allii) of subclause 33.1 and
subclause 34.2. If the Contractormade the protection, safety or court order necessary, the Contractor
shall bear the cost of suspension pursuant to paragraph (b) or (c) of subclause 33.1. If the Contractor
otherwise incurs more or less cost than otherwise would have been incurred, the difference shall be

assess by the Superintendentand added to or deducted from the contract sum.
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\ 1300 361 099 |@| constructionlawyersydney.com @ law.clerk@dneca.asn.au

Disclaimer: This presentation does not constitute legal advice and reliance should not be
placed upon material presented to solve a specific industrial relations issue.
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